TRAPPER MN NG | NC
| BLA 94- 248 Deci ded My 29, 1998

Appeal froma Decision of the Deputy Drector, Mneral s Managenent
Service, affirmng a decision requiring a coal |essee to include the cost
of prinmary crushing inits gross proceeds, for royalty val uati on purposes.

ME 91- 0113-M N

Affirned.
1. (oal Leases and Pernits: Royalties

In the case of coal extracted, renoved, and sold froma
Federal coal |ease fromJune 1, 1988, to Mar. 1, 1989,
MVE properly requires the | essee to add the cost of
prinmary crushing to the contract sales price for

royal ty val uation purposes even though the cost was
borne by the buyer after the sale. This addition to
the sales price was required by the regulation in
effect during that tine period, 30 CF. R § 203. 250(h)
(1988).

2. (pal Leases and Permts: Royalties

In the case of coal extracted, renoved, and sold froma
Federal coal |ease fromMar. 1, 1989, to Aug. 15, 1990,
MVE properly requires the | essee, pursuant to 30 CF. R
§ 206. 257(h) (1990), to include the cost of prinary
crushing in gross proceeds accruing to the | essee, for
royal ty val uation purposes, even though the cost was
borne by the buyer after the sale. The preponderance
of the evidence denonstrates that prinary crushi ng was
necessary to place the coal in a narketabl e condition,
i.e., inaconditionthat it would be accepted by a

pur chaser under a sal es contract typical for the
geographi c region in which coal has simlar quality and
econom ¢ characteristics.

APPEARANES Gary L. Geer, BEsq., Denver, lorado, for Appellant;
Howard W (hal ker, Esg., and Peter J. Schaunberg, Esg., dfice of the

Solicitor, US Departnent of the Interior, Véshington, DC, for the
M neral s Managenent Servi ce.
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(PN ON BY ADM N STRATI VE JUDGE FRAZ ER

Trapper Mning Inc. (Trapper) has appeal ed froma Septenber 27, 1993,
Deci sion of the Deputy DOrector, Mneral s Managenent Service (M),
affirmng an August 15, 1990, Decision of the Chief, Royalty Val uation and
Sandards Dvision (RV'SD, MVB requiring Trapper to recal cul ate the
royalty value of close to 2.5 mllion tons of coal extracted, renoved, and
sold fromits Federal coal |eases, G07518 and G 25948, during the period
fromJune 1, 1988, through August 15, 1990. The coal was sold to the four
owner/operators of a nearby coal -burning el ectric power generating station
in Gaig, lorado (Gaig Sation). I/ M required Trapper to include
the cost of primary crushing in the val ue of the coal for royalty purposes,
despite the fact that the coal was actually sold in an uncrushed "run-of -
mne" state.

The coal at issue here was sold by Trapper under the "Gaig Sation
Fuel Agreenent” (1973 Fuel Agreenent), which had originally been execut ed
by Ul, Trapper's predecessor-in-interest, as the Seller, and Gl orado-Ue
et al., as the Buyers, on March 1, 1973. That agreenent provided that,
during its over 40-year term "uncrushed run-of-mne coal " woul d be
delivered fromvarious Federal, state, county, and private coal | eases,
eventual | y including Federal |ease Nos. G 07518 and G 25948, to the Caig
Sation and there wei ghed, sanpl ed, and sold, at a specified price per
mllion Btu (British thermal unit), subject to escalation tied to future
increases in mning and rel ated costs. (1973 Fuel Agreenent at 12.)
Followng the sale, the coal was crushed at the Gaig Sation facility at
Ml orado-U e et al.'s expense before being further processed and used for
el ectric power

1/ Federal coal |ease Nos. G 07519, G 079641, and G813 and the two | eases
at issue here nake up the "Trapper Mne," a strip mning operation,
situated in Mffat Gounty, (olorado. They were originally issued to the

U ah Gonstructi on Gonpany (now Wah International Inc. (Ul)) in 1958 (G
07518) and to Ul in 1980 (G 25948), and, at the tine of the Aug. 15, 1990,
Deci sion of the Chief, R/SD Trapper, the subl essee, was in the process of
acquiring both | eases by assignnent fromthe hol der of the | eases

(General Hectric Holdings, Inc.). Goal has been produced and sol d from

| ease No. G 07518 since June 1979 and froml ease No. G 25948 bet ween
January 1, and August 31, 1989. (Decision at 1.) Nb coal has

been produced or sold fromthe other three leases. (SRat 1n.1)

During the period at issue, Trapper was required to pay 12.5 percent of the
"val ue" of the coal produced fromthe surface of the | eased | and "as set
forth inthe regulations.” The owner/operators of the Gaig Sation are
four electric utilities, Golorado-Ue Hectric Association, Inc., Patte

R ver Minicipal Power Association, Tri-Sate Generation and Transm ssi on
Association, Inc., and Salt Rver Project Agricultural I|nprovenent and
Power District (hereinafter, collectively, Glorado-Ue et al.).
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generating purposes. 2/ Trapper succeeded, by assignnent, to Ul's
interest under the 1973 Fuel Agreenent on July 20, 1983. 3/

In his August 15, 1990, Decision, the Chief, R/SD concluded that
the sal es price recei ved by Trapper under the 1973 Fuel Agreenent did not
represent the full value of the coal produced and sold fromits Federal
| eases to wlorado-Ue et al., for Federal royalty purposes, since the
sales price did not reflect the "total consideration” received by Trapper
for the sale of the coal. (Decision, dated Aug. 15, 1990, at 1.) He held
that, for royalty val uation purposes, the "gross proceeds" received for
the sal e nust include the "consideration attributable to the crushi ng
facility." 1d. at 2. MW reasoned that, since the cost associated wth
prinmary crushing would nornal |y be perforned as a part of a | essee's
mni ng operations necessary to place its coal in a narketabl e condition,
that cost was actual |y borne by Golorado-Ue et al. for the benefit of, and
shoul d be attributable to, Trapper for royalty val uati on purposes.
(Fndings at 8-9.) The Chief's conclusion that prinary crushing was
necessary to place the coal fromTrapper's |eases in a narketabl e condition
was based on the fact that, of the six other mnes in the "Geen R ver
Hans Fork coal production region,™ all but one sold the coal in a crushed
condition. (Fndings at 3.) M noted that it had "survey[ed] * * * other
mnes in the Geen Rver Hans Fork coal production region * * * to
determne the condition of the coal at the point of sale.” 4 Id. As
later summarized by the Deputy Orector, the Chief held:

[ Bl ecause the buyers are providing a non-cash benefit to Trapper
inaddition to the invoice price by crushing the run-of-mne coal
at no cost to Trapper, the increnental val ue [represented by

the cost of crushing, which would ordinarily be included in the

2/ The run-of -mne coal , which ranges in size frompowder fines to 8-inch
dianeter, is prinmary crushed by ol orado-Ue et al. to about "3-inch mnus"
at the Gaig Sation. ("Hndings and Goncl usi ons on Product Val uation"
(F ndings), Enclosure 1 attached to Decision of Chief, R/ dated Aug. 15,
1990, at 2.)
3/ W are inforned that Trapper was |ater whol |y acquired, through the
purchase of the stock of its parent corporation (WIIlians Fork Conpany,
Inc.), by Glorado-Ue et al. (Satenent of Reasons on Appeal (SR at 2.)
It is unclear as to when this occurred. MW and Trapper agree that the
1973 Fuel Agreenent itself was negotiated at arms length. See Decision of
Chief, RVSD, dated Aug. 15, 1990, at 2 ("armis-length contract™); Answer
at 1, SRat 2, 6-7, 9, SORto Orector, M, at 9-11; Response to R/SD s
FHeld Rport at 3. ME naintains that the contract becane nonarms-|ength
when Trapper affiliated wth ol orado-Ue et al. See Menorandumfrom
Chief, RV (Held Report), dated Mar. 28, 1991, at 8-9.
4/ These mnes are l owo, CYMOC (including the Twenty Ml e and Energy
Srip), Deserado, Enpire (including the Eagle Nos. 5 and 9), Kerr, and
Senneca I1. G these mines, only the Senneca Il sold "Run-of -Mne" coal ;
the remai nder sold "G ushed" or "Qushed/ Véshed' coal. (Fndings at 3.)
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invoice price,] nust be added to [that] price to reflect the full
val ue accruing to the | essee. [5/]

(Decision at 2-3; see Decision of Chief, R/SD, dated Aug. 15, 1990, at 1-2
FHndings at 9.) Trapper tinely appealed to the Drector, M, pursuant to
30 CF.R 8§ 290.3 (1991).

In determning the proper val ue of the coal produced and sol d from
Trapper's | eases for royalty purposes, it is inportant to consider the
exact date of production and sale, since different regul ations are
appl i cabl e, dependi ng on when production and sal e occurred. Thus, for coal
produced and sold during the period fromJune 1, 1988, to March 1, 1989,
the applicable regulationis 30 CF. R § 203.250 (1988). The
Departnent anended its royalty valuation regul ations, effective March 1,
1989, 54 Fed. Reg. 1491, 1522 (Jan. 13, 1989), and the applicabl e
regul ati on for coal produced and sold during the period fromMarch 1, 1989,
to August 15, 1990, is 30 CF. R § 206.257 (1990).

In her Septenber 1993 Decision, the Deputy Drector affirned the
August 1990 Decision of the Chief, RVSD Wth respect to the period prior
to anendnent of the regul ations, she concluded that 30 CF. R 8§ 203.250( h)
(1988) required Trapper to add the cost of prinary crushing to the contract
sal es price when cal cul ating the val ue of coal for royalty purposes, even
where this cost was borne by the buyer: "[T]he | essee cannot evade th[ €]
proscription by taking the equival ent of a prinary crushi ng deduction by
accepting a reduced price for coal froma purchaser who assunes the cost|]
for this phase of the preparation for narket." (Decision at 8.) Wth
respect to the period fromMrch 1, 1989, to August 15, 1990, the Deputy
Drector held that Trapper had failed to denonstrate that prinary
crushi ng was not necessary to place the coal in a narketabl e condition:
"[T] he record does not contain sufficient evidence that an establ i shed
narket exists for the run-of-mne coal sold by [Trapper]. The fact that
there is one other mne in the region that sold run-of-mne production
is not sufficient evidence that an established nmarket exists.” (Decision
at 5-6.) Thus, the Deputy Drector concluded that, under anended 30 CF. R
§ 206. 257(h) (1990), MVb properly required Trapper to include the cost of
prinmary crushing in the gross proceeds for the coal, to arrive at the gross
val ue for royalty purposes. (Decision at 9.)

[1] During that tine period fromJune 1, 1988, to March 1, 1989,
30 CFR R 8§ 203.250 (1988) provided that the "value of coal for Federal

5/ To permt M to determne the increnental val ue attributable to the
prinmary crushing cost, the Chief directed Trapper to provide infornation
to M for the period fromJune 1, 1988, through Aug. 15, 1990, includi ng
the costs of labor, nmaterials, and supplies involved in operating and

nai ntai ning the crushing facility and property taxes, insurance costs, and
anortized capital costs for the facility.
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royal ty purposes shall be the gross value at the point of sale.” 30 CF.R
§ 203.250(f) (1988). Regulation 30 CF.R § 203.250(g) (1988), in turn,
defined what constituted "gross val ue":

The gross val ue shall be the unit sale or contract price
tinmes the nunber of units sold, unless MVB determnes that:

(1) Acontract of sale or other business arrangenent
bet ween the operator/| essee and a purchaser of sone or all of the
coal produced fromthe Federal |ease is not a bona fide
transacti on between i ndependent parties because it is based in
whol e or in part upon considerations other than the val ue of the
coal ; or

(2) No consideration is received fromsone or all of such
coal because the operator/lessee i s consumng such coal or
adding it to inventories, and for which Federal royalty is due
and payabl e.

(Ewhasi s added.) Thus, except in the case of either a nonbona fide arms-
length transaction or coal consuned or added to inventories, see Lone Sar
Seel ., 117 IBLA 96 (1990), Federal royalty wll be determned on the
basis of the contract sal es price.

However, 30 CF. R 8 203.250(f) (1988) al so contai ned an i nportant
exception to what constitutes the "val ue of coal for Federal royalty
purposes.” Thus, it provided that val ue "shall be the gross val ue at the
point of sale * * * except as provided at 30 GFR 203.2[5]0(h) [(1988)]." 6/

30 CFR. R 8 203.250(f) (1988) (enphasis added). That regul ation provided,
in pertinent part:

I f additional preparation of the coal is perforned prior
to sal e, such costs shall be deducted fromthe gross value in
determning val ue for Federal royalty purposes. * * * However,
the followng shall not be deducted fromthe gross value in
determning val ue for Federal royalty purposes: costs of
prinmary crushing, storing, and | oading; treatnent wth chemcal s
to prevent freezing, treatnent wth oil to suppress dust in
transit; and, other preparation of the coal which in the judgnent
of [MW does not enhance the quality of the coal.

30 CF. R 8 203.250(h) (1988) (enphasis added).

6/  Subsection (f) of 30 CF. R 8§ 203.250 (1988) actually cited to "30 GR
203.200(h) [(1988)]." There was no such regulation in effect at that tine.
However, it is clear that subsection (f) intended to cite to 30 CF. R
203.250(h) (1988), since that regul ati on was a redesignation of 30 CF. R

§ 203.200(h) (1983), and, like it, listed those costs which could and coul d
not be deducted. See 53 Fed. Reg. 1218 (Jan. 15, 1988). MV and Trapper
agree. (FAndings at 5, SORto DOrector, MB, at 7.)
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Regul ation 30 CF. R § 203.250(h) (1988) precl udes deduction of the
cost of primary crushing of coal fromgross value for royalty pur poses,
when such cost isincurred by the I essee in preparing the coal "prior to
sale." . Wstern Fuels-Uah, Inc., 130 IBLA 18, 30-31 (1994) (costs of
transporting coal to off-lease Ioadout facility); AMC Qorp., 54 I BLA 77,

81 (1981) (costs to produce finished soda ash). V& conclude that the
regulation is equally applicable to require the addition of those costs to
the actual sal es price when those costs are incurred after the sale. .
Texaco Inc., 134 I1BLA 109, 113-15 (1995) (costs of renoving hydrogen
sulfide fromnatural gas). The cost of prinary crushing is, because it

i s deened necessary to place the coal in a narketabl e condition under

30 CF. R 8 203.250(h) (1988), considered the sole responsibility of the

| essee, regard ess of whether the crushing is perforned by the | essee or
the | essee's buyer or whether the crushing occurred on or off the | ease
site. . Texaco Inc., 134 IBLA at 114 (citing Apache Gorp., 127 |BLA 125,
134 (1993)); RE Yarbrough & G., 122 IBLA 217, 220-22 (1992) (costs of
gathering and conpressing natural gas). If the cost of prinmary crushing is
not added to the contract sales price for royalty val uation purposes, such
cost is effectively deducted fromgross value. Peabody Goal (o., 139 IBLA
165, 171 (1997) (capital costs of |oadout facility).

Reduci ng the gross val ue for royalty purposes effectively requires
the Federal Governnent to bear sone of that cost. That is clearly not
permtted under the | ongstanding "Mirket Gondition Rule,” which was in
effect at the tine of 30 CF R § 203.250(h) (1988). See 54 Fed. Reg.
1517 (Jan. 13, 1989) ("MW * * * ha[s] always requi red that |essees pl ace
| ease productlon in narketabl e condition wthout cost to the Federal * * *
| essor”); Mesa (perating Limted Partnership v. US Departnent of
Interior, 931 F.2d 318, 324-25 (5th dr. 1991), cert. denied, 502 US 1058
(1992) (costs of treating natural gas); Galifornia . v. Wall, 296 F. 2d
384, 386-88 (D C dr. 1961) (costs of conpressing and treating natural
gas); Texaco Inc., 134 IBLA at 115 (costs of renoving hydrogen sul fide from
natural gas): Apa gas) ; Agache Qorp., 127 IBLA at 134 (costs of renoving hydrogen
sul fi de fromnatural gas); TXP perating (., 115 I BLA 195, 202-04 (1990)
(costs of storage and handl | ng of natural gas condensate).

Trapper contends that MVB was required by 30 CF. R § 203.250(f) and
(g) (1988) to val ue the coal produced and sold fromits | eases according to
the contract sal es price, unless the sales contract was either "not a bona
fide transaction between i ndependent parties,” 30 CF. R 8§ 203.250(g) (1)
(1988), or the producer was "consumng [the] coal or adding it to
inventories,” 30 CF. R 8§ 203.250(g)(2) (1988). 7/ Trapper argues that,
since neither situation exists, M was required to use the contract sal es
price.

7l In the absence of a bona fide arms-length transaction or coal consuned
or added to inventory, 30 CF. R § 203.250(g) (1988) required that M6
determine "gross val ue" taking into account other factors, including the
consi deration recei ved by the | essee in other related transactions, the
average price paid for coal of like quality produced fromthe sane general
area, prices under conparable contracts, mning cost plus a reasonabl e
profit margin, and prices reported to a public utility comm ssion and/ or
the Federal Energy Regul at ory Gonmissi on.
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V¢ agree that neither of the two exceptions to the contract sal es
price requirenent of 30 CF. R § 203.250(f) and (g) (1988), as set forth
in subsections (g)(1) and (2), is applicable to the present situation.
However, 30 CF. R 8 203.250(h) (1988) al so constitutes an exception to
that requirenent. 30 CF R 8 203.250(f) (1988). That regul ation dictates
that adjustnents be made to the contract sales price to arrive at the final
val ue of the coal for royalty purposes. Thus, it provides that the costs
of "prepar[ing] * * * the coal * * * shall be deducted fromthe gross val ue
in determning val ue for Federal royalty purposes.” 30 CF. R 8§ 203.250(h)
(1988). However, it then specifically precludes the deduction of certain
of these preparation costs, including the "costs of primary crushing.” 1d.

It is therefore clear that determning whether, under 30 CF. R
§ 203.250(g) (1988), the contract sales price can be used for royalty
pur poses or whether either of the two principal exceptions theretois
appl i cabl e does not end the controversy. MB nust al so det ermine whet her
the contract sal es price should be adjusted under 30 CF. R § 203. 250( h)
(1988) to determne gross val ue. Peabody Goal Go., 139 IBLAat 170. It
did so here, concluding that the cost of prinary crushing nust, in
accordance wth 30 CF. R 8§ 203.250(h) (1988), be added to the contract
sales price to determne gross val ue for royalty val uati on purposes.
Trapper provides no basis for overturning that concl usion.

Thus, we affirmthe Septenber 1993 Decision of the Deputy Drector, to
the extent she affirmed MMB determination that the cost of prinary
crushing of coal sold fromTrapper's | eases fromJune 1, 1988, to March 1,
1989, shoul d be added to the contract sales price for royalty val uation
pur poses.

[2] Wth respect to coal sales during the period fromMarch 1, 1989,
to August 15, 1990, 30 CF. R § 206.257 (1990) provided that the "val ue
of coal that is sold pursuant to an arms-length contract shall be the
gross proceeds acc[ruling to the lessee.” 30 CF. R § 206.257(b)(1)
(1990). Further, 30 CF. R § 206.257(g) (1990) provided that "under no
ci rcunstances shall the value for royalty purposes be | ess than the gross
proceeds accruing to the lessee.” Thus, in the case of coal sold under
arms-length contracts, it wll generally be valued for royalty purposes
according to the contract sales price and "other consideration" accrui ng
tothe lessee. 30 CF. R § 206.251 (1990).

G oss proceeds was further defined to include "paynents to the | essee
for certain services such as crushing, sizing, screening, storing, mxing,
| oading, treatnent wth substances including chemcals or oils, and ot her
preparation of the coal to the extent that the lessee is obligated to
performthemat no cost to the Federal Governnent.” 30 CF. R 8§ 206. 251
(1990). 8/ Moreover, for our purposes here, 30 CF. R § 206.257(h) (1990)
provided, in pertinent part:

8/ Regulation 30 CF.R 8 206.251 (1990) covers the situation where the
| essee perforns "services," such as prinary crushing, and is rei nbursed
by its buyer. Were the crushing was necessary to place the coal in a
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The lessee is required to place coal in narketabl e
condition at no cost to the Federal Governnent * * *. \Were the
val ue established pursuant to [30 CF. R § 206.257 (1990)] is
determned by a | essee's gross proceeds, that val ue shall be
increased to the extent that the gross proceeds has been reduced
because the purchaser, or any other person, is providing certain
services, the cost of which ordinarily is the responsibility of
the I essee to place the coal in narketabl e condition.

(BEwhasi s added.) oal is deened to be in "narketabl e condition” when it
is "sufficiently free frominpurities and otherwse in a condition that it
w | be accepted by a purchaser under a sales contract typical for th[e]
area.” "Area"' is defined as the "geographi c region in which coal has
simlar quality and economc characteristics.” 30 CF.R 8§ 206.251 (1990).

Thus, the question for determination here is whether the coal
produced and sold fromTrapper's | eases to olorado-Ue et al. was in a
"marketabl e condition,” at the tine of sale, and accepted by a purchaser
under a typical sales contract for the area, wthout prinmary crushing. |If
it was in a narketabl e condition, the cost of such crushi ng woul d not need
to be included in the gross proceeds for royalty val uation purposes.
However, if it was necessary to prinary crush the coal to place it into a
nar ket abl e condition, the cost of doing so is properly added to the
contract sal es price to determne gross proceeds for royalty purposes.

Wiet her the subject coal was in a narketabl e condition when it was
sold is not determined by whether (ol orado-Ute et al. were willing to
accept the coal inits uncrushed run-of-mne condition. Rather, we nust
| ook to whether the coal woul d be "accepted by a purchaser under a sal es
contract typical for th[e] area,” i.e., the "geographic regi on in which
coal has simlar quality and economc characteristics.” 30 CF. R
§ 206. 251 (1990) (enphasis added). This was explained in the preanbl e
to the 1989 rul enaki ng that resulted in pronul gation of the regul ations
barring the Federal Governnent frombearing any of the costs of placing
coal in a narketabl e condition:

The requirenent that the | essee pl ace the | ease product
in narketabl e condition at no expense to the lessor is a vital
royalty concept. It defines the mninumlevel of effort and
expendi ture the | essee nust undertake to pl ace | easehol d
production in nerchantabl e condition wthout any contribution or
sharing of expenses by the lessor. Any further processing
activity beyond that necessary for placing the | ease product
in narketabl e condition would be a derivative of the | essee's

fn. 8 (conti nued)

nar ket abl e condition, the | essee woul d be required to include that

rei nbur senent when val uing the coal for royalty purposes, since the | essee
woul d, in accordance wth 30 CF. R 8§ 206.257(h) (1990), be required to
acconpl i sh that task "at no cost to the Federal Governnent.” 30 CF. R

§ 206. 251 (1990).
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contractual sales obligation. Foma royalty perspective, the
addi tional processing woul d ostensibly qualify for a deduction
fromroyalties accruing fromthe sal e of | easehol d production
that has undergone processi hg beyond that necessary to prepare
the mneral as a narketabl e product.

Mar ket abl e condition is the formand condition of |easehol d
production resulting fromthe application of nornal mning
processes. The established narket denands and expects that |ease
production be in such a condition that it can be acconmodat ed
by existing buyer facilities used for receipt, handling, and
consunption of |easehol d production. Wth respect to coal,
processes comonly applied by mne operators (or |essees) to
prepare coal for the market include all operations which extract,
sever, or otherw se separate coal fromits in-place position in
the geol ogic strata; crushing (to limt upward size), sizing,
storing, blending, and |oading for shipnent (including oiling);
and al|l transportation requirenents in and about the mne
beginning at the point of extraction and includi ng novenent to
all plants and facilities in which normal mning processes are

appl i ed.

Processes which are not identified wth conmon mne
operations or practices include * * * operations involving the
physi cal processing of coal to a condition of quality beyond that
normal |y attributed [to] or associated wth coal narketed from
the sane area.

However, the conditioning of coal for the narket does not
consi st of a uniformset of processes. Rather, the narketabl e
condition requirenent is as flexible as the requi renents of
different narket segnents. For exanple, sone types of coal sold
to certain narket segnents are not nornal |y screened. | nstead,
the run-of-mne coal is passed through a crusher to reduce the
large pieces. The result of this size reduction is prepared
coal that can be accommodat ed by both seller (Iessee) and buyer's
coal handling facilities. In other situations where coal fines
present problens, the narketabl e condition requirenent for coal
Wil include screening, to elimnate the specified coal fines
fraction.

Therefore, the test of narketable condition relies on:
(1) The narket segnent that coal is sold into; (2) the custonary
requi renents of preparation and conditioning nornal |y expected by
that narket segnent; and (3) the typical |evel of preparation and
condi tioning by coal producers in that area.

Therefore, under no circunstances wll MB accept the
gross proceeds established under any sal e of coal that does not
neet the nmarket's mni numrequirenent for narketabl e condition.
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Soecifically, the sale of run-of-mne coal for steamcoal
utilization by an electric utility does not constitute coal in
narketable condition. [9/] Inthis situation, MG w Il add to
the gross proceeds the cost of those nornal mning processes
which are ordinarily the responsibility of the | essee.

54 Fed. Reg. 1498-99 (Jan. 13, 1989) (enphasis added).

In the present case, MVB determined that the applicable "area" for
assessi ng what "condition" of coal would be "accepted’ by a purchaser under
atypical sales contract, wthin the neaning of 30 CF. R § 206.251 (1990),
was the "Geen Rver Hans Fork coal production region.” 10/ (F ndings
at 3; see Decision at 2, 6.) Trapper does not dispute MVB
determnation. 11/ V& find no basis to overturn M&

The only real question is whether, uncrushed run-of-mne coal woul d
be "accepted by a purchaser under a sal es contract typical for" the Geen
R ver Hans Fork coal production region. 30 CF. R § 206.251 (1990).
Noting that only one of the six other mnes selling coal intothe electric
power generating narket in that region (which is the "narket segnent” for
that coal, 54 Fed. Reg. 1498 (Jan. 13, 1989)) sol d uncrushed run-of - mne
coal, MB plainly found that coal nust be prinary crushed to be accepted
under a "typical" sales contract in that area. (Decision at 6; see
Fndings at 2, 8 Held Rport at 16, 17, 18-19.) Trapper offers no
per suasi ve evidence to the contrary. 12/

9/ This statenent indicates that, in all cases, the Departnent regards
run-of -mne coal sold for electric power generating purposes as not being
inanarketable condition. This statenent agrees wth the Departnent’s
intent expressed when 30 CF. R § 206.257(h) (1990) was published as a
proposed rule. See 52 Fed. Reg. 1844 (Jan. 15, 1987) ("[The proposed rul €]
expressly retains the existing requirenent that coal operations such as
crushing * * * are costs incurred to place the coal in narketabl e condition
and are to be borne exclusively by the | essee"). However, this per se rule
was not incorporated in the regulations, and we decline to find that this
istrueinall situations. As the final preanble generally instructs, MB
nust | ook to actual narket circunstances. . Exxon Qorp., 118 | BLA 221,
242, 98 |.D 110, 120-21 (1991) (dehydrated gas); Qder, Beartooth Al &
Gs M. v. Lyan, Nbo. OV 92-99-BLGRM (D Mnt. Sept. 22, 1993), at 5 10
(unconpr essed gas).

10/ Mb also states that the area, whi ch enconpasses portions of Mffat
and Routt counties, is also called the "Yanpa [(al] Held." (FHeld Report
at 10.)

11/ Trapper does suggest that, for purposes of 30 CF. R § 206.251 (1990),
the "area” in the instant case consists of only those mnes selling to what
are terned "mne-nouth" el ectric power generating stations. (SCRto
Drector, MMB at 16; Response to RVYSDs Held Report at 2, 6.) Ve can
find no sanction for this approach.

12/ A best, Trapper argues that the fact that two mnes, including its
mne, sell coal in an uncrushed condition constitutes a "significant, if
mnority segnent of production in the region.” (SORat 10.) However, we
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V¢ appreciate Trapper's argunent that there are a nunber of sound
practical and busi ness reasons for olorado-Ue et al. to engage in
primary crushing at their own expense, and that ultinately this was done at
the insistence and for the conveni ence of these buyers, rather than to
provi de additional consideration to Trapper. See S(Rat 4, 7-9; S(Rto
Drector, M, at 11-13; Response to RV/SD's Feld Report at 5. 13/ Ve
al so accept that it was "comnmercially reasonabl e" for Trapper to deliver
and for olorado-Ue et al. to accept the coal in an uncrushed condition.
(SIRto Drector, MM at 15.) However, none of this changes the fact
that, regardl ess of which party to the contract did the crushing, it was
necessary to do so in order to place the coal in a condition suitable for
the general narket in the area. M nust, in accordance wth the
appl i cable regulation, look to that narket to determne the proper val ue
for royalty purposes. . Lhited Sates v. Southwest Potash Gorp.,

352 F.2d 113, 116-18 (10th dr. 1965), cert. denied, 383 US 911 (1966)
(potash pr operl y val ued for royalty purposes accor di ng to custonary narket
prices paid for refined products rather than contract sal es price when sold
as crude ore); Galifornia G. v. Wall, 29 F.2d at 387-88 (unconpressed
and untreated natural gas); Xeno, Inc., 134 IBLA 172, 182-83, 184 (1995),
appeal filed, Xeno, Inc. v. Babbltt Nb. OV 95- 142- G:—PG-|(D Mont .

Dec. 26, 1995) (ungat hered and uncorrpressed natural gas); RE Yarbrough &
@., 122 I BLA at 221-22 (ungat hered and unconpr essed nat ural gas); Davis
Expl oration, 112 | BLA 254, 259 (1989) aff'd, Davis v. Luyjan, No. 90-C+
0071-B (D Wo. Apr. 29, 1991) af f' d, Nb. 91-8030 (10th dr. Apr. 8, 1992)
(unbl ended crude oil); FMC Qorp., 54 IBLA at 80-81 (unfinished soda ash).

fn. 12 (conti nued)

do not consider the sales contracts associated with two out of seven mnes
inthe Geen Rver Hans Fork region as "typical" for that area, where that
word is coomonly defined as "[e]xhibiting the traits or characteristics
peculiar to its kind, class, group, or the like; representative of a whol e
group.” (The Anerican Heritage D ctionary of the English Language 1388
(New Gl l ege Edition 1976).) Nor can we say that these two contracts
indicate what is "normal | y" expected by buyers or "typical[ly]" done by
sellers of coal inthe region. 54 Fed. Reg. 1498 (Jan. 13, 1989).

13/ Trapper argues, wth supporting affidavits, that it was not necessary
froma practical standpoint for Trapper to prinary crush the coal in order
to transport it by truck fromthe mne to the crushing facility at the
Qaig Sation, that it was cheaper for (olorado-Ue et al. to crush the
coal at their existing facility than for Trapper to construct and operate
anewfacility at the mne, and that crushing at their facility allowed
Ml orado-Ue et al. to control the crushing and to maintain a steady supply
for their electric power generating operations. None of these assertions
persuades us that the crushing was in fact done solely at the expense of
Ml orado-Ue et al., wth no reinbursenent by Trapper in the formof a

| onered sal es pri ce.
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Trapper further argues that MVB cannot properly include the cost of
prinmary crushing in gross proceeds, for royalty val uatl on pur poses, when
there is no evidence that its pr oceeds are act ual | y ""reduced " because
Ml orado-Ue et al. are providing crushing as a service to Trapper. (SR
at 11, 12 (quoting from30 CF. R § 206.257(h) (1990), enphasis del eted).)

At best, such proof could only be obtained by relying on the statenents of
the parties involved in the transaction. However, this woul d render the
collection of Federal royalty dependent on the reliability of statenents
nade by those parties. Ve do not regard that approach as tenable. Looked
at another way, Trapper in effect requires that M prove that, were the
prinmary crushing cost not borne by ol orado-Ue et al., the contract sal es
price paid by themwould in fact be increased. Wiile this seens |ikely,
given the fact that the price exacted under the 1973 Fuel s Agreenent
was based on cost factors, see 1973 Fuel s Agreenent at 22-38, it cannot
be established with certainty. See Peabody Goal (., 139 IBLA at 172.

I ndeed, in nost cases, this woul d be an al nost II’T|DOSSI bl e burden since it
woul d requi re MMB to prove a hypot hetical concerning the supposed future
busi ness deal ings of third parties.

In any event, we hold that such proof is not required by 30 CF. R
§ 206.257(h) (1990). It is sufficient, under the regul ation, that M&
establish that prinmary crushing is necessary to place the coal in a
"marketabl e condition,” and that this cost woul d ordinarily be borne by the
| essee. Wien such a show ng i s made, the gross proceeds recei ved by the
lessee will be deened to have been reduced for royal ty val uation purposes
pursuant to 30 CF. R § 206.257(h) (1990), in order to avoid exacting any
portion of the cost of prinary crushing fromthe Federal Government. That
is the situation here.

W, thus, conclude that the preponderance of the evidence establishes
that, regardl ess of what coal (olorado-Ue et al. were wlling to accept,
prinmary crushing of the coal sold fromTrapper's | eases was necessary to
place that coal in a generally "narketabl e condition,” wthin the neaning
of 30 CF R 8§ 206.251 (1990). 14/ Thus, we agree wth M& that the
prinary crushing cost nust not be borne, to any degree, by the Federal
Governnent, by excluding that cost fromthe " gross pr oceeds” accr ui ng to
Trapper as a result of the various sales to Glorado-Ue et al. Inthe
words of 30 CF. R 8§ 206.257(h) (1990), those proceeds "shal | be i ncreased
to the extent that [they] ha[ve] been reduced because the purchaser|s]

* * * [are] providing [a] service[], the cost of which ordinarily is the
responsibility of the | essee to place the coal in narketable condition.”
d. Whited Sates v. Southwest Potash Gorp., 352 F.2d at 116-18.

14/ V¢ particularly note that the nere fact that the coal nust be prinary
crushed before it could be used by Golorado-Ue et al. intheir electric
pover generating operations supports the other evidence that it was not in
an accept abl e narket condition prior to doing so. See FHeld Report at 17,
Response to RVSD's Feld Report at 6 ("Trapper has never contested the need
to crush coal before it is used").
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To the extent not expressly addressed herein, all other argunents of
fact or |aw asserted by Trapper have been fully considered and rejected as
either contrary to the facts or lawor imaterial.

The Deputy Drector in her Septenber 1993 Deci sion properly affirned
the determnation of MMB that the cost of prinary crushi ng shoul d be
included in gross proceeds for royalty val uation purposes, in the case of
sales of coal fromTrapper's |leases fromMarch 1, 1989, to August 15, 1990.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

Gil M Fazier
Admini strative Judge

| concur:

RW Milen
Admini strative Judge
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